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-Business 

Decision to Sell 

The ultimate decision whether to sell a 

business and the timing of the sale 

must be made by the Vendor. In many 

situations it is prudent for Vendors to 

seek professional advice from a Solici-

tor or an Accountant before placing the 

business on the market for sale. Sever-

al matters may require or benefit from 

professional advice, including determin-

ing what should be sold (e.g. the busi-

ness as a going concern or in some 

other form), taxation aspects (including 

the timing of the sale for income tax 

and capital gains purposes), evaluating 

the business and deciding the prefera-

ble mode of marketing it. 

The actual reason for the sale is im-

portant because intending buyers are 

likely to enquire about it and are enti-

tled to an honest answer. The reason 

for the sale and its urgency will also 

influence how and when the business 

should be marketed for sale. 

Decision to Purchase 

Purchasers may have a variety of rea-

sons for desiring to purchase a busi-

ness. It is essential for the purchaser to 

be satisfied before being committed to 

the purchase that the business is 

sound and should generate sufficient 

income for the purchasers financial 

needs and to service any borrowings. 

For all intending Purchasers the major 

matters for concern are:-- 

 The potential earning capacity of the 

business; 

 Its present and future potential; 

 Whether it can be acquired at a rea-

sonable (and not excessive) price. 

Intending Purchasers should be con-

scious of the principal causes of busi-

ness failures, particularly when the 

business has not been established for 

many years including inexperienced or 

incompetent management, location, 

excessive overheads, problems relating 

to stock in trade. 

A successful business generally in-

volves a proprietor with adequate expe-

rience, management skills, capital and 

credit, and a business opportunity. 

Furthermore, the business should not 

only be viable financially but it should 

also be suitable for the abilities, inter-

ests, financial capacity and needs of 

the intended purchaser. 

Although the Purchaser needs to make 

the ultimate decision to proceed with 

the particular purchase, professionals, 

especially lawyers and accountants, 

should assist the purchaser with advice 

in order to reach that decision. 

Preparations for Sale  

The most critical questions for Vendors 

preparing for sale are:- 

 What assets should be sold, i.e. the 

entire undertaking as a single unit or 

some assets separately, and what 

assets should be retained; 

 The mode of marketing the busi-

ness; 

 What information should (or can) 

be made available to prospective 

purchasers and in what form; 
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or desires to remain in the busi-

ness after the sale in any ca-

pacity. 

Generally, the financial status and 

past profitability of the business 

needs to be presented to the pur-

chasers in some form. The sale of 

relatively substantial businesses 

may involve the preparation of 

some form of brochure or busi-

ness profile setting out the history 

of the business, its main assets, 

details of leases, growth potential, 

earnings and copies of financial 

statements for several years. it is 

important that brochures or other 

information relating to the busi-

ness, even if highlighting its more 

attractive features, should not be 

false or misleading. Some consid-

eration should also be given to 

the desirability of keeping such 

information confidential. If negoti-

ations proceed it is possible to 

require purchasers to sign an 

agreement to treat the information 

as confidential before further ma-

terial is released to them. 

It is advisable to prepare a Con-

tract, including a detailed list of 

assets, and plant and the depreci-

ated values and details and cop-

ies of leases and other contractu-

al documents which purchasers 

will need to inspect. If the lease of 

the business premises requires 

renewal or renegotiation to en-

sure continued or improved secu-

rity of tenure, that may also need 

to be done before the business is 

marketed. 

The main topics for consideration 

when marketing a business are 

as follows:- 

 Who should act as the Vendor's 

Agent and should there be an 

exclusive or sole agency and 

how long should the agency 

last? 

 What is the potential target of 

purchasers? For example, 

would the particular business 

interest its competitors, suppli-

ers or customers, or should a 

buy out by existing employees 

be considered or should an ex-

ternal buyer be located by ad-

vertising? 

 How should the business be 

marketed? What should be the 

nature and extent of the adver-

tising? That may be affected by 

the reasons for and the urgency 

of the sale, and the need for 

confidentiality to protect the rep-

utation and goodwill of the busi-

ness. The nature and size of the 

undertaking and whether the 

likely interest will be local or 

more widespread are also rele-

vant; 

 What valuations or assess-

ments should be undertaken to 

establish the asking price for 

the purpose of offering the busi-

ness for sale and for negotia-

tions with prospective purchas-

ers? 

Evaluating the Business 

Evaluating a business involves 

assessing its value for sale or for 

purchase and verifying the accu-

racy of financial information fur-

nished by the Vendor. Goodwill 

cannot be valued with accuracy 

but it is nevertheless prudent to 

obtain expert advice relating to 

the estimated value of the busi-

ness, including goodwill. 

General matters to be consid-

ered 

Goodwill 

 Does the Vendors business 

have goodwill? 

 Is goodwill included in the 

sale? 

 Should there be restraints to 

trade imposed?; 

 on the Vendor; 

 on Directors or Sharehold-

ers of Corporate Vendors; 

 on managers or key employ-

ees? 

 Consider the scope of possible 

restraints of trade? 

 Should the purchaser receive 

tuition from the vendor before or 

after completion of the sale? 

 Should the Vendors conduct be 

regulated between contract and 

completion, regarding:- 

 Trading 

 Employees 

 Display and advertising? 

 Should the purchaser receive 

on completion the lists and 

records of the vendors cus-

tomers or clients? 

 Does the business trade under 

a business name? If so, is it a 

registered business name and 

is it included in the sale? 

 What value is to be attributed 

to goodwill in the contract of 

sale? 
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Chattels, plant, equipment or 

fixtures 

 Are any chattels, plant, equip-
ment or fixtures included in the 
sale? If so, an itemised list will 
be required and a value will 
need to be attributed to any 
such items included in the sale 
or if there are any leased chat-
tels it will be necessary to re-
veal on what basis such items 
are held by the vendor by way 
of lease, hire purchase or 
some other basis and arrange-
ments made for the purchaser 
to assume responsibility for 
the lease or hire purchase 
agreement. 

Trading stock 

 Is any trading stock included in 
the sale? 

 Are items which are not strictly 
trading stock included in the 
sale, such as packaging, sta-
tionery, advertising materials? 

 What is the Vendors estimate 
of the total value of trading 
stock? 

 Does the purchaser intend to 
purchase any trading stock? If 
so, should a maximum or mini-
mum amount be specified in 
the agreement? 

 Should the Vendor maintain a 
minimum of stock until comple-
tion of the sale? 

 Is the Vendor entitled to pur-
chase additional stock pending 
completion? 

 Is the Vendor entitled to dis-
pose of stock pending comple-
tion at less than normal retail 
prices? 

 On what basis should the price 
of value of trading stock be as-
sessed? 

 

 

Lease 

 Is it intended that the Purchas-
er should, in respect of the 
business:- 

 Acquire freehold title; 

 Obtain a new lease from the 
Landlord; 

 Obtain an assignment of the 
Vendor’s existing lease from 
the Landlord; 

 Obtain a new sub-lease or 
assignment of an existing 
sub-lease? 

 If the Vendor is a company 
then, the directors of that com-
pany will want to be released 
from any guarantee that might 
have been provided to the 
Landlord. 

 If the lease is a Retail Shop 
Lease then special rules relat-
ing to disclosure apply and so 
too do certain time limits. 

Other assets 

 Does the sale include any li-
cences or permits relating to 
the business? 

 Does the Vendor have book 
debts? How should the book 
debts be treated under the sale 
of the business? 

 Does the purchaser require the 
benefit of services provided to 
the premises by the Council or 
statutory authorities, particular-
ly the telephone and facsimile 
transmission service? 

 Is any intellectual property, 
such as copyright, designs, 
patent or trademarks, included 
in the sale? 

 What about email addresses, 
web pages and domain 
names? 

 

 

Liabilities 

 Are any of the vendors liabili-
ties to be taken over by the 
purchasers following settle-
ment? 

Employees 

 Should the purchaser re-
employ after completion all or 
any of the existing employees? 

 If so, which employees? 

 Should any restraints be im-
posed on continuing or former 
employees relating to:- 

 Competing with the busi-
ness; 

 Canvassing customers or 
employees; 

 Revealing or using confi-
dential information? 

 Consideration needs to be giv-
en to both the vendors and pur-
chasers position with respect to 
continuing employees of the 
business and in particular with 
respect to annual leave, super-
annuation, sick leave, long ser-
vice leave etc. 

Conclusion 

You will appreciate by reading this 
information sheet that the process 
involved in buying and selling are 
business are quiet complicated 
and we pride ourselves on having 
the experience and ability to be 
able to assist both vendors and 
purchasers in such matters how-
ever, it must be stressed that you 
as a vendor or purchaser of a 
business must liaise with your 
accountant and solicitor before 
embarking on the process of buy-
ing or selling a business. 

 

 

 


