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What is Estate
Planning?

Estate Planning is a process
which considers every aspect

of your legal and financial
situation. This includes a properly
drawn Will which will ensure

that your money and assets are
divided amongst your family

and friends according to your
wishes. Estate Planning ensures
that complex family situations,
business partnerships, taxation
requirements and any other legal
or financial matter is carefully
considered. In this way, your
family and friends will receive the
benefits from your estate without
incurring legal or emotional
problems.







Macrossan & Amiet Solicitors is a full service leading
law firm in Regional Queensland who provide advice
and support to the local community and beyond when
it's needed most. When you need legal advice or
representation, whether it be business or personal, the
legal team at Macrossan & Amiet Solicitors have the
experience and knowledge you want on your side.

We are committed to providing an exceptional level
of service to all our clients and we welcome you to
contact us today to discuss how we can help.

Why We understand that the goal is to get an outcome as

quickly and efficiently as possible for you regardless
choose of which service you require, while also keeping you
advised along the way. We form a partnership with
us? our clients and build a relationship, and because
we're invested in the relationship and care about the
outcome, we work hard for you and will get you the
best outcome possible!

As one of the oldest and most respected law firms in
Mackay, you can rest assured you are in good hands
when you choose us.
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Meet Our Estate Planning Lawyers

Stuart Naylor

LLB, BCom
Managing Director
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“‘ Stuart Naylor joined
Macrossan & Amiet in

1996 after completing
his Bachelor of Commerce and Bachelor
of Laws, becoming a partner in 2004
and Managing Director in 2015. He has
extensive experience across a broad range
of legal matters, with a strong focus on
litigation, including civil and commercial
disputes, negligence and breach of
contract claims, building and construction
matters, insolvency and estate disputes.
Stuart also advises on estate disputes
and estate planning for large or complex
estates. He is an Approved Costs Assessor
on the Register maintained by the Supreme
Court of Queensland, providing specialist
expertise in legal costs assessments.
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Andrew Telford
LLB, Director
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Tl Andrew Telford is the
resident Director at
Macrossan & Amiet's

Whitsunday office in
Cannonvale. Born and raised in Proserpine
from a local cane farming family, he has
been practising law in the region for
many years since being admitted as a
solicitor in 1991. Andrew has extensive
experience in commercial and property
matters and understands the needs of both
long-term residents and those new to the
Whitsundays. His strong local connections
and practical, hands-on approach ensure
clients benefit from both professional
expertise and genuine local insight.

Paul Formosa
LLB, Director

b Paul Formosa joined

L‘ Macrossan & Amiet in

" 2010 and was admitted
as a Solicitor of the

Supreme Court of Queensland in 2012.
Born and raised in Mackay, he completed
his Bachelor of Laws at James Cook
University before returning to practise
locally. Paul advises across a wide range
of legal matters, with particular expertise
in commercial law, property transactions—
including rural, commercial and residential
conveyancing—and succession planning.
He also undertook specialised migration
law training in 2016, enabling him to assist
with visa and migration matters, and
works closely with clients to deliver clear,
practical solutions.

Caitlin Roberts

LLB (Hons), BBus (Accy),
GradDip LP, Director

Caitlin Roberts joined

Macrossan & Amiet in
2013 and became a Director in 2019, as
the firm's first female director. Originally
from Emu Park and Yeppoon, she later
completed her Bachelor of Laws (Honours)
and Bachelor of Business (Accounting)
at Queensland University of Technology.
Caitlin works across a range of legal
matters, with a strong focus on succession
and estate planning including for large and
complex estates, estate administration
and disputes, business and commercial
law, employment matters, and property
transactions. She is also experienced in
testamentary trusts. She is a board member
of the Community Accommodation Support
Association and a trustee of the Macrossan
& Amiet Charitable Foundation.



Getting Started

[ ] Make a plan for the children

In the event of you or your partner's passing, what are your
plans for your children? Consider your wishes for the future
welfare of all your children, particularly children who are
minors.

[ ] Prepare a list of assets & liabilities

Your solicitor will require details of your assets and liabilities,
including those that you hold jointly with others. You should
prepare a list prior to meeting with your solicitor to discuss your
estate plan. You can use the table at the back of this booklet to
assist you.

[ ] Gather details of your affairs

Details which will assist us in providing a comprehensive estate
plan which you should bring to your appointment include
details of:

Business arrangements

Shareholding held in public companies

Any real estate owned

Any vehicles, boats, caravans, etc. that are owned
Details of any liabilities (mortgages, loans, credit cards,
store cards)

e Life insurance

e Superannuation

+ Involvement in companies, trusts, incorporated
associations, etc.



[ ] obtain legal advice

Your solicitor will help you develop your estate plan. Estate
planning can be complex in order to ensure that your wishes can
be fulfilled.

[ ] obtain financial advice

Get advice about what is best to give effect to your wishes. In
some cases, both your solicitor and your accountant and/or
financial advisor will discuss aspects of the overall estate plan.

|:| Update your Superannuation beneficiary

You can do this at any time. Often people only update their
beneficiary when they take out the policy and as such the
person nominated does not always reflect the wishes of the
deceased. You may need to obtain legal advice about your
superannuation beneficiaries.

[ ] Consider any donations to be made in your Will
Consider your wishes regarding bequests to charities, funeral
arrangements and organ donorship.

[] Consider any specific funeral arrangements

Cremation/Burial Clause or other specific funeral arrangements
(e.g. specific headstone).






Frequently Asked Questions

| have a Will, why do
| need a new one?

The preparation of your Will, or

the review of an existing Will, is an
important part of your Estate plan.
Having a valid and up to date Will

is the safest way of ensuring your
money goes where you want it to go
when you die.

What will happen if | die
without a Will?

If you die without a Will, you are
said to have died intestate. If you
die without a Will then your loved
ones may need to go to the expense
and time of applying to the Court
for Letters of Administration to allow
them to administer your estate.

Further, your assets cannot be
distributed according to any wishes
you may have and instead are
distributed according to legislation
which makes no allowance for your
wishes or the needs or merits of
particular relatives or friends.

If you die without a Will any wishes
you may have in respect of your
burial or other funeral arrangements
or for the care of your children may
also not be realised.

Everything is going to my
significant other, why do
I need a Will?

People who are divorced, re-married
or living in de facto relationships
should have an up to date Will for
two main reasons:

+ to overcome the inadequacies
of the rules of intestacy in these
situations, and

e to prevent, or at least,
discourage family provision
claims.

One example of problems which
can occur is when a couple is living
in a de facto relationship and one
partner dies. The legal definition of
a “spouse” in the case of de facto
relationships depends on a number
of different factors. It is possible
that the law may not determine that
a couple is in a de facto relationship
and if one partner dies, the Estate
may be distributed to the family of
the deceased with no provision for
the living partner, even if that was
not the intention of the deceased
partner.



What about property that
| own jointly?

Your Will does not affect property
which is jointly owned as joint
tenants. Under property law,

the rule of survivorship applies.
This means that upon death, the
property (subject to exceptional
circumstances) is automatically
owned by your surviving joint owner
or owners, regardless of the terms
of your Will. This does not apply
in circumstances where you own
property as tenants in common.

Do | need to tell my family I'm
making a Will?

Families are sometimes reluctant

to talk openly about death and
inheritance matters. Many solicitors
advise parents to seek the opinions
of their children when they are
determining these important
inheritance issues.

Wills should be reviewed when any
fundamental alteration occurs to
family circumstances.

Does my marriage or
re-marriage affect my Will?

Marriage revokes the whole Will
unless it is made in contemplation
of that particular marriage. A person
making a Will prior to marriage,

and who wants his or her intended
spouse to benefit under the Will,
should clearly state this to the
solicitor drawing the Will so that an

appropriate clause may be inserted
into the Will.

People living in de-facto or other
relationships, often make Wills with
no intention to marry. If marriage
does occur between these people,
their Wills are revoked (although
some bequests in the Will may

still be effective) and new Wills
should be made, especially

where other persons are named

in the Will. Persons in de facto or
other relationships should seek
professional advice to ensure that
their Wills are effective.

What happens when | get
divorced?

Dissolution of marriage has an
immediate impact on existing Wills,
although in Queensland, as well as
in some other States, the whole Will
is not revoked. However, any gift or
appointment in favour of a spouse
will be revoked immediately after
the divorce takes place. Divorcing
spouses should seek professional
advice on the making of new Wills
following dissolution of marriage.

Can someone make a claim
against my estate?

Under the relevant legislation, if a
person dies (whether there is a Will
or not), and adequate provision has
not been made from the estate for
the proper maintenance and support
of the deceased'’s spouse, child

or dependant then the deceased’s



spouse, children or dependant may
make an application to the Court for
an order for some or more provision
from the estate be made for the
applicant. The court has a wide
discretion to order provision.

Whether or not the application

is successful, it delays the
administration process and the
process may be dragged out for
many months or years before
administration of the estate can be
completed.

In some cases, it is the intent of the
Will-maker to exclude one or more
children from benefiting under the
Will. However, this omission is often
the cause of emotional trauma to
family members and can cause

expense to the Estate. You should
be aware that, in some cases, step-
children and adopted children may
have a right to make an application
for provision out of a deceased
estate.

We have found that many “Do it
yourself Wills" are not properly
signed making the Will invalid.

Even if the Will is salvageable, it
could involve an application to the
Supreme Court which is costly. This
can be avoided if a proper Will is

in place. Standard "Will Kits" are
also very simple and may not be
adequate to deal with your situation.




' Important considerations

e inyour Estate Planning

When considering your Estate
Planning it is important that
you take expert legal and
accounting advice to ensure
that your wishes are carried out
and the appropriate “planning”
and "legal and accounting”
requirements are in place.

Consideration needs to
be given to:

|:| Superannuation

Many Will-makers, in calculating
their assets, automatically include
the superannuation benefit they
expect to be paid on their death.

It is important to realise that the
trustees have a wide discretion to
pay the benefit in the absence of

a valid binding death nomination.
Depending on the provisions of the
deed governing the trustees, the
superannuation might be paid in one
of five ways:

a. to a nominated beneficiary (and
there is danger here because the
nomination is commonly made
when first joining a fund and is
not reviewed);

b. toaspouse;

to a child;

to a person who was financially

dependent on the deceased

oo

e. tothe executors and trustees
with the intention that it forms
part of the Estate.

You should ensure that you clearly
understand the terms of your
superannuation arrangements, as
they are often a major financial
safeguard for your family and
dependents. Tax considerations also
arise in this context.

[] Life Insurance

Life insurance should be an
important part of careful Estate
Planning. If you have entered into a
contract of insurance on your own
life you may either:

a. nhame one or more beneficiaries
(commonly your spouse
or children) to receive the
insurance proceeds upon your
death; or

b. nominate your estate as the
beneficiary; or

C. nominate a trust created by
you during your lifetime as the
beneficiary.

If the insurance proceeds are
payable to your estate, they will be
distributed according to the terms
of your Will, or if no Will exists,
according to the intestacy rules.



|:| Assets held in companies,
trusts & partnerships

Many people make the mistake of
assuming that a Will also affects
assets which are legally held by
family companies and family trusts.

Assets held in this way are the
property of the company or the trust,
as the case may be, and the Will-
maker can only give away the share
in the company or units in the unit
trust.

There may be special arrangements
that need to be included in your Will.
If you are the director or shareholder
of a company or the trustee of a
family trust then you should seek
specialist legal advice about the
impacts these arrangements will
have on your Estate Planning.

[ ] Tax considerations

By including powers and discretion
in your Will, such as power of sale,
power to postpone conversion,
power to carry on business, power
of investment etc. the Will-maker
can provide flexibility to allow his
or her businesses and personal
financial matters to continue to
operate efficiently following their
death, and until the estate is
finalised.

Solicitors will generally suggest that
wide trustee powers be included

in your Will, which will enable the
legal personal representative to
re-evaluate the position whilst
administering the estate, rather than
be bound by inflexible requirements
imposed years earlier in the Will.
The existence of adequate powers
will also facilitate the administration
of the estate and avoid the need,

in some cases, to seek additional
powers from the Supreme Court.

Estate Planning includes the use

of exemptions, deductions, and
other planning opportunities legally
provided in the tax laws.

It is wise to seek expert estate
planning advice to take advantage of
opportunities for reducing tax. Your
solicitor will often suggest that you
obtain tax planning advice from your
accountant as part of your estate
planning.

[ ] caring for disabled children

Many parents of children who are
disabled are concerned about
making provision for their disabled
children when they (the parents) die.

Disabled children’s interests are
sometimes cared for by way of the
establishment of a testamentary
trust and/or special disability trust.



There are many legal issues to be
considered when setting up a trust,
whether it is the type which operates
during the lifetime of the parents, or
through the Will. It is wise to seek
professional legal advice before the
trust is created.

Important considerations are:

a. providing income for the
beneficiary while considering
Centrelink and taxation
implications;

b. ensuring that the trustees
appointed are both responsible
and sympathetic;

c. ensuring the trust has sufficient
flexibility so that the trustee can
meet changes in circumstances
such as variations in social
security entitlements and
changes in taxation law.

[] Choosing an Executor
What is an Executor?

An Executor is a person appointed
to take charge of your affairs upon
your death. That person must ensure
that your assets are collected, debts
are paid and the Estate distributed to
the beneficiaries named in the Will.
Most people have two (2) Executors
but you can have up to four (4).

You may wish to appoint a
professional Executor, e.g. Solicitor
or Accountant. Professional
Executors will typically charge
their normal fees and may not

be appropriate in small or simple
estates.

What does my Executor do?

Some of the duties that must be
undertaken by your Executor include
the following:

1. Take steps to organise funeral
arrangements including burial
(if arrangements have not been
made by your family);

2. Take immediate action in regards

to some of your assets i.e.,

animals, perishable goods or

business transactions;

Collect your assets;

Pay your debts;

Obtain from the Court a

Grant of Probate or Letters of

Administration where necessary;

6. Invest Estate funds so that
interest may be earnt where
appropriate;

7. Insure Estate property against
fire and all other risks where
appropriate;

8. Lodge a Tax Return;

9. Distribute the Estate to those
persons entitled pursuant to the
terms of your Will.
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|:| Who can be my Executor

Choosing an Executor is one of

the most critical issues to consider
when drafting your Will. An Executor
must be over eighteen (18) years of
age and of sound mind in order to
undertake the role.

When deciding who to appoint as
your executor you should note the
following:

e Itis not necessary to appoint a
relative;



Your Executor should be a
person that is completely reliable
and honest and if possible has
reasonable commercial sense;
The Executor should be of good
health and more than likely to
survive you;

Minors and persons under the
age of eighteen (18) years should
not be considered;

There are advantages if your
Executor lives in the general area
in which you live;

A person who is a regular
traveller or who has an
occupation which necessitates
significant absences from home
should generally be avoided;
Where your family is large and

if your Estate is to pass equally
to your children the selection

of your Executor should

require careful consideration.

It is usually desirable for the

appointed Executor to be a

person who is most likely to have
a stable family relationship and it
is suggested that at least two (2)
children be appointed Executors.

Appointing an Executor requires
careful and thoughtful consideration
as the tasks and duties involved
may be onerous and it is not

always the case that your Estate
may be administered quickly. It

is not uncommon for an Estate to
take years to administer and the
Executor’s duties and obligations to
your Estate do not cease until the
Estate has been finally administered.

It is suggested that you discuss with
your proposed Executor the duties
and obligations involved with the
appointment to ensure that they

are aware of their obligations and
consent to the same.




Schedule of Assets & Liabilities

Asset Ownership




Value Debt




Important Details

Accountant:

Financial Planner:

Medical Practice:

Children's Names & Date of Birth (if applicable):

Executor's Names & Contact Details:

Beneficiaries Names & Contact Details:

Guardians of infant children Names & Addresses (if applicable):



P B S r]ff\;,

We trust that this booklet has answered
some questions you may have regarding
Estate Planning. One thing to remember
is advice specific to your circumstance is
crucial. Contact our office today to speak
with one of our Estate Planning experts.




55 Gordon Street, Mackay QLD 4740
Mail PO Box 76, Mackay QLD 4740

Ph: 07 4944 2000
Fax: 07 4957 3346
Email: mac@macamiet.com.au

Whitsunday Business Centre
Suite 4/230 Shute Harbour Road, Cannonvale QLD 4802
Mail PO Box 1046, Cannonvale QLD 4802

Ph: 07 4948 4500
Fax: 07 4948 0699
Email: whitsundays@macamiet.com.au

15 Chapman Street, Proserpine QIld 4800
Mail PO Box 223, Proserpine QLD 4800

Ph: 07 4964 6900

Fax: 07 4945 2516
Email: proserpine@macamiet.com.au

macamiet.com.au



